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REPLY COMMENTS OF THE RETAIL INDUSTRY LEADERS ASSOC IATION

The Retail Industry Leaders Association (“RILA”) fileeixtensive comments opposing
the relief sought in the Petition for Rulemakinglddeclaratory Ruling filed by Petitioners Craig
Moskowitz and Craig Cunningham (“Petitioner$”Although 38 comments were filed, all but 3
comments opposed the Petition. That is, 35 ofsthiEmitted comments endorsed the common
sense approach that the Federal Communications @&smom (“Commission”) consistently has
taken on what constitutes “prior express conseantteceiving automated and/or prerecorded
informational calls. The three outliers merely egrwith Petitioners, but do not present a
legitimate basis for the relief requested. Thingre is no groundswell of support for the
contention that the Commission misread the TelephGonsumer Protection Act (“TCPA").
Instead, there is wide consensus that there iseason to revisit the Commission’s clear,

common sense, and well-supported interpretatidpradr express consent.”
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The Comments Overwhelmingly Demonstrate There IsNo Confusion About the
Commission’s Express Consent Framework for Non-Tetaarketing Calls.

Comments filed on the Petition overwhelmingly destoste that consumers and
businesses all rely upon the Commission’s integpiet of the “prior express consent”
requirement to facilitate important informationalnemunicationg. As many of the comments
highlighted, the ability of individuals to provideyithhold, or revoke permission to be called
using an automatic telephone dialing system, aficat voice, or a prerecorded message puts
consumers firmly in control of their communicatioreferences.

Moreover, the comment record illustrates that corems understand that providing a
phone number without instructions to the contraynts a business to reach out in an efficient

manner to provide expected and useful communicgfionThe record further shows that

2 E.g., Comments of The Internet Association at 8, CG Docket Nos. 02-278, 05-338 (Mar. 10,
2017) (“Petitioners’ proposal . . . is inimical tite very types of relationships that consumerstsuse
social media, and those that transact business®imnternet have come to expectQomments of the
American Bankers Association at 11, CG Docket No. 02-278 (Mar. 10, 2017) (rptinat Commission’s
“long-standing interpretation of ‘prior express sent’ has engendered expansive and substantehceli
by financial institutions and others who make nelernarketing, informational calls”Comments of
American Financial Services Association at 4, CG Docket Nos. 02-278, 05-338 (Mar. 10, 2q17]he
Petition would seriously undermine the relationshgiween Institutions and their customers, who have
voluntarily provided their phone numbers becausy tlvant and expect to receive communications.”);
Comments of Cardinal Health, Inc. at 4, CG Docket Nos. 02-278, 05-338 (Mar. 10,722(1INot only do
patients benefit from these informational commutiices, they expect and have come to rely upon
notifications that their prescriptions are readyb® picked up, that it is time to refill prescrgois or
physician-ordered medical supplies, and/or thaicatimedications or medical supplies have shipped.

3 E.g., Comments of ABC Financial Services at 5—6, CG Docket Nos. 02-278, 05-338 (Mar. 10,
2017) (“Because the consumer has complete contret who they provide their cellular telephone
number to, they also have the unilateral powewtddaunwanted calls from a specific caller or ifation

to a specific transaction.”).

4 E.g., Comments of The Internet Association at 2 (“The Association’s members’ relationshipshwi
their consumers rely on the consent that is evie@mnehen a telephone number is provided to a dialing
party with no instructions to the contrary.”fee also id. at 10 (“Ultimately, when, ‘in the absence of
instructions to the contrary,” the person initigtithe autodialed or prerecorded call has been gedva
wireless number to call, future informational conmuations are anticipated. ;omments of Healthcare
Business Management Association at 3, CG Docket Nos. 02-278, 05-338 (Mar. 10, 201/h today’'s
world, consumers are accustomed to providing tp@ione numbers to various entities for various
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consumers understand that they have the abilithntib or revoke their consent and that this
framework maintains for the consumer ultimate téxy and control over the calls they permit.
There is widespread appreciation that the “one fizall” alternative Petitioners propose would
upset settled expectations and would disrupt omgoialuable communicatioris. The three

comments that suggest otherwise do so without abgtantiation whatsoever.

Il. The Three Comments That Support the Petition Pt to No Compelling Legal,
Factual, or Equitable Reason to Grant the Relief Rguested.

RILA and the overwhelming majority of other commenst explained that the
Commission quite correctly concluded that the “priexpress consent” requirement for

informational calls is satisfied by the voluntamppision of one’s telephone numbeand in any

purposes, and by doing so they can expeditiouskgive information they deem important.gpmments

of National Automobile Dealers Association at 2, CG Docket No. 05-338 (Mar. 10, 2017) (“Custos

are well served by, and have come to expect sengaeh as pre-recorded phone calls or text messages
that, for example, inform a service customer thatrtvehicle is ready to be picked up, or that @ fieey

have ordered has arrived at the dealership papesrgheent.”).

° E.g., Comments of Edison Electric Ingtitute et al. at 19, CG Docket Nos. 02-278, 05-338 (Mar.
10, 2017) (explaining that the Petition “completggores and fails to weigh the tremendous harntseo
public and energy utilities” that would be “wroudby its proposed rule” and further fails to justtfye
“overly restrictive one-size-fits-none definitiotfiat Petitioners seek)See also Comments of National
Automobile Dealers Association at 2 (“[T]he Petition, if granted would certainlimit, and could
effectively deny the tremendous consumer benédfasthese informational calls provide.Qomments of

the U.S Chamber of Commerce at 6, CG Docket Nos. 02-278, 05-338 (Mar. 10, 3q#&Xplaining that
“obtaining and recording proof of new heightenedtten consent requirements for prior consent as
specified by Petitioners would be an unnecessadyuatwieldy process that would burden businesses
tremendously with requirements to acquire and raairproof of specific written consents that, toanc
be later revoked by a customer”).

6 See Comments of the Retail Industry Leaders Association at 7—16, CG Docket Nos. 02-278, 05-
338 (Mar. 10, 2017)see also Comments of the American Bankers Association at 6; Comments of ABC
Financial Services, Inc. at 4-5;Comments of ACA International at 4—6, CG Docket Nos. 02-278, 05-338
(Mar. 10, 2017);Comments of Alpha Media et al. at 2—7, CG Docket Nos. 02-278, 05-338 (Mar. 10,
2017) (“Joint Broadcast Comments’); Comments of American Financial Services Association et al. at 3;
Comments of the Center for Diagnostic Imaging, Inc. at 2, CG Docket Nos. 02-278, 05-338 (Mar. 7,
2017); Comments of Cardinal Health, Inc. at 8—9;Comments of Harborstone Credit Union at 2, CG
Docket Nos. 02-278, 05-338 (Mar. 2, 201C€mments of Healthcare Business Management Association
at 2; Comments of Edison Electric Institute et al. at 7—9;Comments of National Association of Federally-
Insured Credit Unions at 1-2, CG Docket Nos. 02-278, 05-338 (Mar. 9,720Comments of Numerica
Credit Union at 1-2, CG Docket Nos. 02-278, 05-338 (Feb. 2772@omments of Oregon Community
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event that the Petition’s requests for a rulemakingdjudication fall far short of satisfying the
requirements of the Administrative Procedure Anipag many other things.

As for the interpretation of the TCPA’s “prior exss consent” requirement, RILA and
others explained that the Commission’s interpretatif that provision is consistent with: (i) the
statute’s languag®{ii) the legislative intent; (i) consumers’ practices and preferent&snd
(iv) the vast majority of court decisions (includimppellate decisions) that have reached this
issue, which have adopted the Commission’s intexpo® of prior express consent without
criticism! And as for the infirmities of the Petition’s altative requests for relief, RILA and
others have explained: (i) that the Petition affieo compelling basis for initiating a rulemaking
in order to reverse a clear and well-functioningsemg rule that allows consumers to receive

important informational calls at numbers they hastintarily provided"? (i) that a declaratory

Credit Union at 1-2, CG Docket Nos. 02-278, 05-338 (Mar. 9, 720Comments of Professional
Association for Consumer Engagement at 8-9, CG Docket Nos. 02-278, 05-338 (Mar. 9, 7201
Comments of Radiology Business Management Association at 1-2, CG Docket Nos. 02-278, 05-338 (Mar.
9, 2017);Comments of Republican National Committee at 7-10, CG Docket Nos. 02-278, 05-338 (Mar.
10, 2017);Comments of Srius XM Radio, Inc. at 6, CG Docket Nos. 02-278, 05-338 (Mar. 10, 2017
Comments of the Sudent Loan Servicing Alliance at 2—3, CG Docket No. 02-278 (Mar. 10, 2017);
Comments of The Internet Association at 6—7;Comments of Washington Sate Employees Credit Union at
1-2, CG Docket Nos. 02-278, 05-338 (Mar. 10, 2017).

! See Comments of the Retail Industry Leaders Association at 2—7;see also Comments of the

American Bankers Association at 9—10;Comments of ACA International at 7—9;Comments of Consumer
Mortgage Coalition at 7—8, CG Docket Nos. 02-278, 05-338 (Mar. 10, 720Comments of National
Association of Chain Drug Stores at 12—13, CG Docket Nos. 02-278, 05-338 (Mar.20d,7); Comments
of Radiology Business Management Association at 3; Comments of the Student Loan Servicing Alliance at
9-10;Comments of the U.S. Chamber of Commerce at 7—8.

8 See Comments of the Retail Industry Leaders Association at 7-9.
9 See, eg., id. at 11-12.

10 Seeid. at 9-10.

1 Seeid. at 9-10, 12-16.

12 Seeid. at 2-5.



ruling is not an alternative mechanism for changingxisting rulé? and (iii) that the Petition is
essentially an untimely request for reconsideravibprior orders:’

The three short comments that support the Petfadrto explain how the substantive
relief requested would be anything other than uravded, unworkable, and utterly unwise.
Indeed, they do not even try to explain how theitiBatis procedurally appropriafg. The
Comments of Diana Mey consist entirely of the anéaidobservations of the commenter—who,
perhaps not surprisingly, is a notorious serial AG#aintiff.'® The Comments of Anderson +
Wanca and the National Consumer Law Center coaststely of perfunctory attempts to argue
that the Commission’s interpretation of “prior egps consent” is incorrect—arguments that

RILA and others had already anticipated and dehdiikéheir own comments.

lll. A Rulemaking Designed to Adopt the Proposed “Qhe Size Fits All’ Rule Would
Adversely Affect Consumers and Disrupt Ongoing, Expcted Communications.

It is beyond dispute that informational calls ased to relay important information and
notifications. It is also clear from the many coants opposing the Petition that any rulemaking
to adopt a specific written consent requirementsiach calls would disrupt and impede these

communications with consumers across a wide vaaetydustries, including the retail industry.

B Seeid. at 5-7.
14 Seeid. at 7.

1 See Comments of Diana Mey at 1-4, CG Docket Nos. 02-278, 05-338 (Mar. 1@,720Comments
of Anderson + Wanca at 1-2, CG Docket Nos. 02-278, 05-338 (Mar. 101720Comments of the
National Consumer Law Center at 1-3, CG Docket Nos. 02-278, 05-338 (Mar. 8,7201

16 See Comments of Diana Mey at 1-4;see also infra note 34.

17

1-3.

See Comments of Anderson + Wanca at 1-2;Comments of the National Consumer Law Center at
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The fact is that informational calls—whether autdell, prerecorded, or not—provide
welcome information regarding the status and delivef requested products and services,
including notifications about disruptions in su@nsces and delivery. In the healthcare sector,
for example, these communications can range frartsathat vital prescriptions and medical
supplies are ready for pick up, to time-sensitig@llrand appointment reminders, to important
vaccination update¥. In the retail industry, such calls provide keformation to consumers,
including confirmation of product shipment datepdates on layaway services, and notices of
unanticipated delays in product availabifffy.In the energy context, utilities use informatibna
calls to deliver real-time communications to custosrabout service outages, extreme conditions
that may cause or prolong such outages, and reymak that might affect delivery of water or
power to customerS. As a practical matter, requiring specific andtteri consent before such
calls can be placed means that there will be iddais who will not receive communications
they want and expect and upon which they rely.

Informational calls also provide alerts that proteed safeguard customers from personal
and financial harm. Through such calls, manufagiand retailers provide crucial information

about recalled products. Schools provide vital information regarding chéid’s safety?

18 Comments of the National Association of Chain Drug Sores at 2, 5.

19 Comments of the National Retail Federation at 4-6, CG Docket Nos. 02-278, 05-338 (Mar. 10,
2017).

20 Comments of Edison Electric Institute et al. at 4.
2a Comments of The Internet Association at 9.
22

Id.



Airlines and transportation companies provide infation regarding delays and cancellatiths.
Water, power, and gas companies provide warningpaiéntially hazardous conditiofis.
Retailers and credit providers disseminate frautces, identity theft alerts, and overdraft
warnings®® Banks and other financial institutions remind sumers of financial obligations like
upcoming payment deadlines and minimum balance inEagents to help them avoid the
consequences of an unintended default before iire€¢ And these examples are just a few of
the many ways in which informational calls provitsheportant and welcome information to
consumers that would be unreasonably burdeneddoyl@en shift to a specific written consent
requirement as proposed by Petitioners.

Indeed, as the record before the Commission males, pnformational calls provide
vital and time-sensitive information to consumersaivariety of contexts. Any proposed rule
that prohibits such calls unless and until thera ispecific written consent to receiving them
would create a potentially dangerous and certaimlystified impediment to communications

that benefit consumers and facilitate the basictioning of consumer-facing industries.

= Id.

24 Comments of Edison Electric Institute et al. at 6, 11-12.

2 Comments of The Internet Association at 9; Comments of Independent Community Bankers of

America at 2, CG Docket Nos. 02-278, 05-338 (Mar. 10, 2017

% Comments of the American Bankers Association at 19.
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IV.  Petitioners and Their Supporting Commenters Sele a Regulatory Shift That Would
Fuel Abusive Litigation.

RILA’'s comments explained that Petitioners Cunnamghand Moskowitz are not
disinterested citizens seeking relief from an amge of unlawful, unwanted caffé. Rather,
Petitioners are serial TCPA plaintiffs who haveledively filed well over a hundred lawsuits
and who admit in their Petition that the purposéhefrelief they seek is to facilitate the filing o
even more TCPA lawsuif8. With such motivations, Petitioners do not andncarbe considered
to speak for “members of the general public, whe thw presumes want and expect
informational/transactional calls at the numbemsytlopt to provide to companies with whom
they do busines$® Rather, they speak only for themselves and thase seek to fan the
flames of lucrative litigatiori®

RILA agrees with other commenters who ask the Casimn to note the litigation

explosion under the TCPA in recent years (that sheavsign of relenting in 2017) and the effect

2 Comments of the Retail Industry Leaders Association at 24—28.

2 Id. at 26-27 & Ex. A;Joint Broadcast Comments at 15 (listing TCPA suits filed by Petitioners
and noting that Petitioner Cunningham has writtgitlas on how to file TCPA lawsuitsf;omments of
U.S Chamber of Commerce at 4 (“Because Petitioners feel stymied in briggall the lucrative but
ultimately frivolous [TCPA] lawsuits they wish thepuld bring, they have filed a Petition.i§l. at 5—6
(listing suits filed by Petitioners).

2 Comments of U.S Chamber of Commerce at 6.

%0 See, e.g., Comments of ACA International at 14-15 (“Put simply, adding more requirements to

prior express consent for informational calls pthéy legitimate businesses presents new territory f
opportunistic trial attorneys to exploit.”Joint Broadcast Comments at 14 (“[T]he Commission must
consider the effect that the Petitioners’ proposleihge would have in adding fuel to the TCPA firatt
has been lit by the plaintiffs’ bar.”Yyomments of American Financial Services Association et al. at 8
(“TCPA litigation is booming.”);Comments of RingCentral, Inc. at 8, CG Docket Nos. 02-278, 05-338
(Mar. 10, 2017) (“The result [if the Petition weebe granted]? More business-killing litigatieeking

to remedy non-existent consumer harms—and anoikaction from the Commission’s laudable goal
of stopping robocalls that truly are unlawful amdvanted.”);Comments of U.S Chamber of Commerce

at 6 (“Petitioners Cunningham and Moskowitz areceoned with their own exploitation of the TCPA.”).
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that granting the Petition would have on that tr&ndin their comments, RILA and other
commenters recounted the lengths to which plamtiive gone to manufacture claims and to
abuse the statute, actions that have been destyb€tairman Pai as “ridiculous? And in his
dissent from the July 2015 Declaratory Ruling anmdéD that is now in effect, Chairman Pai
emphasized that “it make[s] abuse of the TCPA mutlich easier. And the primary
beneficiaries will be trial lawyers, not the Amenitpublic.”®® This is precisely the result sought
by the Petition—to open the floodgates to geneeatn more TCPA litigation and to create
greater opportunities for serial plaintiffs anditreunsel.

Notably, Diana Mey Anderson + Wanc¥, and the National Consumer Law Ceffter

are, like Petitioners, active in the TCPA spaceadiigant, a plaintiffs’ firm, and a plaintiffs’

31 Comments of the Retail Industry Leaders Association at 13, 22;Joint Broadcast Comments at 14—
16; Comments of American Financial Services Association et al. at 8;Comments of Cardinal Health, Inc.
at 6—7;Comments of Srius XM Radio Inc. at 3 n.7.

3 In re Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991,

Declaratory Ruling and Order, 30 FCC Rcd. 7961,380Z015) (Pai, dissenting) (“2015 Omnibus
Order”); see also Comments of the Retail Industry Leaders Association at20 & n.59, 22—-28.

% 2015 Omnibus Order, 30 FCC Rcd. at 8073 (Pasediing).

3 Diana Mey is a serial TCPA litigant who has dies®gted numerous demand letters and filed at

least 19 civil actions in an effort to leverage T@PA'’s statutory damages provision. Ms. Mey hesrb
identified as a “TCPA celebrity,” who has receivigdillions through her lawsuits.” This same article
characterizes Petitioner Cunningham as “anothexbcgy-like TCPA figure.” See Comments of Retail
Industry Leaders Association at 26 & Ex. D. Ms. Mey maintains and promotes herbsite—
www.dianamey.com—on which she instructs individuaignitiating TCPA claims and actions.

% Anderson + Wanca is a prolific TCPA plaintiffétrrh based outside of Chicago that has pursued

an extraordinary number of junk fax-related puatiass actions in federal and state courts onlbeha
professional TCPA plaintiffs. To date, Andersol\anca has filed in excess of 390 TCPA cases. slt ha
vigorously challenged the Commission’s authority permit retroactive waivers of the opt-out
requirement for solicited faxes and is counsel deveral of the appellants who are challenging the
Commission’s authority to issue retroactive waivefsts own fax regulations under the TCPABais
Yaakov of Soring Valley v. FCC, No. 14-1234 (D.C. Cir. filed Nov. 10, 2014).

% The National Consumer Law Center assists conslameattorneys, including those who initiate

TCPA claims, and has been active in speaking ataglissues. It has also served as co-counsel with
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advocacy group. Their backgrounds and activitmscerning the TCPA are instructive. Like
Petitioners, their motivation in seeking a dislaagt highly regulatory result from an
unnecessary rulemaking seems clear: to fuel addiilitigation under an already-abused

Statute.
V. Conclusion

For the reasons stated above and those set forRILA’s original comments, the

Petition should be denied.

Dated: March 27, 2017
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plaintiffs’ law firms in over 100 putative class t@ns. NCLC, Case Index, available at
http://www.nclc.org/case-index.html. Further, thational Consumer Law Center has been the recipient
of cy pres awards and received funds in connection with a rermob TCPA putative class actionSee,

e.g., In re Convergent TCPA Litig., No. 13-md-2478, Dkt. No. 268 (D. Conn. Nov. 1018); Willett v.
Redflex Traffic Sys., Inc.,, No. 13-cv-1241, Dkt. No. 269 (D.N.M. Oct. 26, B)1Allen v. JP Morgan
Chase Bank, No. 13-cv-08285, Dkt. No. 93 (N.D. lll. Oct. 22015).
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