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I. INTRODUCTION  

The Retail Litigation Center (“RLC”) submits this brief as amicus curiae to 

provide additional reasons why the Court should certify for interlocutory appeal its 

order denying Ulta’s motion to dismiss under 28 U.S.C. § 1292(b). The Court’s order 

involves two controlling questions of federal law, one involving preemption and one 

under the dormant Commerce Clause, on each of which there is substantial ground 

for difference of opinion and—if the Ninth Circuit were to reverse—would result in 

the termination of this litigation.  

Interlocutory review of these controlling questions of federal law is of 

immense importance to retailers who market their products to consumers across the 

country and face an avalanche of class action lawsuits recently filed under a new 

interpretation of Washington’s Commercial Electronic Mail Act (“CEMA”).   

II. STATEMENT OF INTEREST 

The RLC represents national and regional retailers, including many of the 

country’s largest and most innovative retailers, across a breadth of retail channels. 

The RLC provides courts with the perspective of the retail industry on important 

legal issues affecting its members, and on potential industry-wide consequences of 

significant court cases. Since its founding in 2010, the RLC has filed more than 200 

amicus briefs on issues of importance to retailers. Its amicus briefs have been 

favorably cited by multiple courts. See, e.g., South Dakota v. Wayfair, Inc.¸ 585 U.S. 

Case 2:25-cv-00284-RLP      ECF No. 68-1      filed 05/04/26      PageID.1108     Page 7
of 17



 

BRIEF OF AMICUS CURIAE  
RETAIL LITIGATION CENTER (No. 2:25-
cv-00284-RLP) –2 

Perkins Coie LLP 
1301 Second Avenue, Suite 4200 
Seattle, Washington 98101-3804 

Phone: +1.206.359.8000 
Fax: +1.206.359.9000 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

162, 184 (2018); Kirtsaeng v. John Wiley & Sons, Inc., 568 U.S. 519, 542–43 (2013); 

State v. Welch, 595 S.W.3d 615, 630 (Tenn. 2020); Chewy, Inc. v. U.S. Dep’t. of 

Lab., 69 F.4th 773, 777–78 (11th Cir. 2023). Its member retailers employ millions 

of workers throughout the United States, provide goods and services to hundreds of 

millions of consumers, and account for more than a trillion dollars in annual sales. 

The RLC has a strong interest in this case and the need for prompt 

interlocutory review. Retailers frequently use email as a tool to inform customers 

about upcoming sales, promotions, and other updates and opportunities that could 

be of significant value to customers. Both consumers and retailers benefit from a 

robust marketplace of information about retailers’ goods and services, including 

information shared by email. As Congress recognized in enacting the Controlling 

the Assault of Non-Solicited Pornography and Marketing Act (“CAN-SPAM”), 

email “offer[s] unique opportunities for the development and growth of frictionless 

commerce.” 15 U.S.C. § 7701(a)(1). 

This Court’s conclusions—that (i) CEMA is not preempted by CAN-SPAM, 

and (ii) CEMA’s effectively nationwide reach is not a violation of the dormant 

Commerce Clause—impose a grave and imminent threat to retailers and other 

businesses across the country. Interlocutory review is both necessary and prudent.  
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III. ARGUMENT 

A. The Court’s decision that Plaintiffs’ CEMA claim is not preempted 
requires immediate appellate review. 

The Ninth Circuit should decide how CAN-SPAM’s preemption of state anti-

spam laws—including the principles that it laid out in Gordon v. Virtumundo, Inc., 

575 F.3d 1040 (9th Cir. 2009)—applies to plaintiffs’ CEMA claim. Interlocutory 

review is particularly necessary given the scope of potential damages at issue and 

the patchwork of state regulations, contrary to Congress’s intentions to create a 

uniform nationwide standard. Given that many courts have concluded that similar 

statutes are preempted by CAN-SPAM, and the Ninth Circuit already once agreed, 

the Court should certify its order for interlocutory review.  

1. Allowing CEMA claims to advance beyond a motion to dismiss 
presents a massive economic threat to the retail industry. 

Since the Washington Supreme Court’s ruling last year in Brown v. Old Navy, 

LLC, 4 Wn.3d 580, 583 (2025), more than 100 CEMA lawsuits have been filed in 

Washington’s state and federal courts. Though they generally allege no actual injury, 

the complaints invoke CEMA’s statutory damages provision as a basis for seeking 

$500 in statutory damages for each allegedly unlawful email. See RCW 

§ 19.190.040. If unchecked, the potential exposure that retailers and other businesses 

face is massive in scope. For example, in a single case involving only 43 emails that 

were allegedly violative of CEMA, the plaintiff estimated statutory damages of over 
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one billion dollars. Harbers v. Eddie Bauer, LLC, 415 F. Supp. 3d 999, 1004 (W.D. 

Wash. 2019). That figure balloons to trillions of dollars in potential liability for 

businesses facing the more than 100 lawsuits filed under CEMA in the past year.  

Given the magnitude of potential liability, interlocutory appeal is the only 

realistic vehicle through which the Ninth Circuit will ever address whether CAN-

SPAM preempts CEMA. No rational business is going to take a “bet the company” 

CEMA case to trial. When facing billions of dollars in potential liability, businesses 

have every incentive to settle—even for substantial sums—rather than gamble on a 

trial outcome that could dwarf a company’s valuation. Certification of an 

interlocutory appeal is the only likely mechanism by which the Ninth Circuit can 

weigh in on this issue. See Blair v. Equifax Check Servs., Inc., 181 F.3d 832, 834 

(7th Cir. 1999) (“Many corporate executives are unwilling to bet their company that 

they are in the right in big-stakes litigation,” and “[b]y the end of the case it will be 

too late” to make an appeal.). Without appellate review, the extent of CAN-SPAM’s 

preemption will continue to be decided piecemeal by district courts, with no prospect 

of the authoritative appellate guidance that the stakes of these cases demand. 

2. The Ninth Circuit should decide how the preemption principles it 
laid out in Virtumundo apply here. 

The Ninth Circuit ruled in Virtumundo that CAN-SPAM was intended to 

“broadly preempt state regulation of commercial email with limited, narrow 
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exception.” 575 F.3d. at 1061. More specifically, the Ninth Circuit recognized that 

CEMA is preempted where the claim is not limited to material inaccuracies and 

allows for liability to attach for emails with “‘at best, ‘incomplete’ or less than 

comprehensive information.’” Id. at 1064 (citation omitted). It follows that CAN-

SPAM preempts CEMA claims like those alleged here under RCW 19.190.020(1)(b) 

because they allegedly include “imperfect representations or immaterial 

misstatements” in email subject lines without reference to the body of the email. See 

id. at 1059 (internal citation omitted).  

While this Court distinguished Virtumundo because it involved a different 

subsection of CEMA, reasonable jurists could and have disagreed in addressing 

similar anti-spam statutes. For example, the Fourth Circuit concluded that claims for 

immaterial misrepresentations are preempted by CAN-SPAM. Omega World 

Travel, Inc. v. Mummagraphics, Inc., 469 F.3d 348 (4th Cir. 2006). That case 

involved an Oklahoma anti-spam statute that prohibited sending emails that contain 

false or misleading information, see Okla. Stat. Ann. tit. 15, § 776.1, just as CEMA 

does. Id. at 353; see RCW 19.190.020(1)(a)-(b). The court held that this statute was 

preempted by CAN-SPAM because it reached beyond the narrow exception for 

“common law fraud or deceit” and was “not limited to inaccuracies in transmission 

information that were material.” Omega World, 469 F.3d at 353, 359 (“[A]llowing 
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a state to attach liability to bare immaterial error in commercial e-mails would be 

inconsistent with the federal Act’s preemption text and structure, and consequently, 

with a ‘fair understanding of congressional purpose.’” (citation omitted).  

Numerous federal district courts have also held that statutes similar to CEMA 

are preempted. See Martin v. CCH, Inc., 784 F. Supp. 2d 1000, 1007 (N.D. Ill. 2011) 

(finding Illinois law preempted and stating that “two circuits have held that less than 

comprehensive information outside the body of an e-mail is at best a technical 

allegation that finds no basis in traditional tort theories and thus falls within CAN 

SPAM’s express preemption clause”); Hafke v. Rossdale Grp., LLC, No. 11-cv-220, 

2011 WL 4758768, at *4 (W.D. Mich. Oct. 7, 2011) (holding Michigan statute 

preempted due to lack of materiality standard); Kleffman v. Vonage Holdings Corp., 

No. 07-2406GAFJWJX, 2007 WL 1518650, at *3 (C.D. Cal. May 23, 2007), aff'd, 

387 F. App'x 696 (9th Cir. 2010) (finding claims under California anti-spam act were 

“clearly preempted” because they did not “allege a traditional tort theory at all”). 

In ruling that CEMA is not preempted by CAN-SPAM, this Court also 

concluded that the Washington Supreme Court’s ruling in Brown supposedly settled 

the construction of CEMA in a way that was “unsettled” when Virtumundo was 

decided. Nothing about preemption of CEMA was decided in Brown, as that was 

outside the scope of the certified question. See Carlsen v. Glob. Client Sols., LLC, 
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171 Wn.2d 486, 495 n.2 (2011) (declining to address preemption since it exceeded 

scope of the certified question). 

3. The Court’s decision upsets the careful balance struck by 
Congress in enacting CAN-SPAM. 

In enacting CAN-SPAM, Congress made certain express findings. 15 U.S.C. 

§ 7701. Among them, Congress found that “[m]any states [had] enacted legislation 

intended to regulate or reduce unsolicited commercial electronic mail … [that] 

impose[d] different standards and requirements” and that, as a result, “it can be 

extremely difficult for law-abiding businesses to know with which of these disparate 

statutes they are required to comply.” 15 U.S.C. § 7701(a)(11). For this reason, 

among others, Congress enacted CAN-SPAM’s express preemption provision 

because it recognized the need for “one national standard.” S. Rep. No. 108–102, at 

21 (2003). Indeed, by the time CAN-SPAM went into effect, over half of the states 

had passed their own anti-spam state statutes. David E. Sorkin, Spam Legislation in 

the United States, 22 J. Marshall J. Computer & Info. L. 3, 4 (2003). Most of these 

statutes target deceptive practices, including misleading subject lines. Id. Many of 

these statutes have a knowledge requirement regarding a recipient’s residency. For 

example, the subsection of CEMA at issue here provides that “a person knows that 

the intended recipient of a commercial electronic mail message is a Washington 

resident if that information is available, upon request, from the registrant of the 
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internet domain name contained in the recipient’s electronic mail address.” RCW 

19.190.020(2). At least three other states—Indiana, Kansas, and Wyoming—have 

laws with nearly identical “knowledge” provisions. Ind. Code Ann. § 24-5-22-7(a); 

Kan. Stat. Ann. § 50-6,107(d); Wyo. Stat. Ann. § 40-12-402(b). 

These “knowledge” provisions can be extraordinarily challenging for 

businesses to comply with, which is why Congress sought to preempt them. As 

Congress explained in CAN-SPAM, “an electronic mail address does not specify a 

geographic location,” so knowing exactly what statutes apply “can be extremely 

difficult for law-abiding businesses.” 15 U.S.C. § 7701(a)(11). In preempting state 

laws while imposing its own federal law requirements, CAN-SPAM reflects the 

careful balance that Congress struck in recognizing commercial email’s benefits and 

the need for consumer protection. 

In sum, even if this Court believes that CAN-SPAM does not preempt the 

CEMA claim here, it should at least acknowledge that reasonable jurists could 

disagree and certify its order for interlocutory review.  

B. Prompt interlocutory review of the Court’s decision that CEMA is 
compatible with the dormant Commerce Clause is also prudent. 

Imposing one state’s regulatory regime on another state is a clear violation of 

the dormant Commerce Clause. As the Fourth Circuit explained in Omega World, 

whether state statutes, like Oklahoma’s and Washington’s, are compatible with the 

Case 2:25-cv-00284-RLP      ECF No. 68-1      filed 05/04/26      PageID.1115     Page 14
of 17



 

BRIEF OF AMICUS CURIAE  
RETAIL LITIGATION CENTER (No. 2:25-
cv-00284-RLP) –9 

Perkins Coie LLP 
1301 Second Avenue, Suite 4200 
Seattle, Washington 98101-3804 

Phone: +1.206.359.8000 
Fax: +1.206.359.9000 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

dormant Commerce Clause is a “difficult constitutional question.” 469 F.3d at 356. 

In other words, reasonable jurists could disagree on the answer to that question. 

A state law violates the dormant Commerce Clause if “it imposes a burden on 

interstate commerce clearly excessive in relation to the putative local benefits.” 

Conservation Force, Inc. v. Manning, 301 F.3d 985, 995 (9th Cir. 2002) (citation 

modified). “Generally speaking, the Commerce Clause protects against inconsistent 

legislation arising from the projection of one state regulatory regime into the 

jurisdiction of another State.” Healy v. Beer Inst., 491 U.S. 324, 336–37 (1989). 

Although the Supreme Court in National Pork Producers Council v. Ross, 598 U.S. 

356 (2023) rejected a per se rule against extraterritoriality following Healy, it “did 

not change the rule that a state may not directly regulate transactions that take place 

wholly outside the state and have no connection to it.” Ass’n for Accessible Meds. v. 

Ellison, 704 F. Supp. 3d 947, 953 (D. Minn. 2023) aff’d, 140 F.4th 957 (8th Cir. 

2025). 

CEMA imposes liability based on the sender’s knowledge that the recipient is 

a Washington resident. RCW 19.190.020(1). CEMA further provides that the sender 

has this knowledge “if that information is available, upon request, from the registrant 

of the internet domain name contained in the recipient’s electronic mail address.” 

RCW 19.190.020(2). In other words, CEMA requires out-of-state retailers to contact 
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the domain name registrant to ascertain the person’s residency. Not only is this 

impractical, but it may not even yield current residency information.  

Without reaching out directly to recipients to ascertain their residency, “it can 

be difficult or impossible to identify where recipients live and hence to determine 

the state laws that apply” because “e-mail addresses do not specify recipients’ 

physical locations.” Omega World, 469 F.3d at 355-56; see also 15 U.S.C. § 

7701(a)(11). As a result, retailers have two equally unpalatable choices. One, they 

could send emails to all recipients asking where they reside before actually sending 

every marketing mail, meaning two emails instead of one—an absurd outcome for a 

law meant to limit spam email. Or two, and more realistically, businesses must 

assume that every email they send is “governed by the most stringent state laws in 

effect,” if they want to ensure compliance. Omega World, 469 F.3d at 355-56. But 

the Ninth Circuit has already decided such an outcome is absurd: “[i]t would be 

logically incongruous to conclude that Congress endeavored to erect a uniform 

standard but simultaneously left states and local lawmakers free to manipulate that 

standard to create more burdensome regulation.” Virtumondo, 575 F.3d at 1063. 

IV. CONCLUSION 

As amicus curiae, the RLC respectfully submits that Ulta’s motion to certify 

the Court’s order for interlocutory appeal should be granted. 
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