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May 29, 2026 

 

Via Electronic Submission 

 

Chief Counsel’s Office 

Attention: Comment Processing 

Office of the Comptroller of the Currency 

400 7th Street SW, Suite 3E-218 

Washington, DC 20219 

 

RE: OCC Interim Order Preempting the Illinois Interchange Fee Prohibition Act (OCC Docket 

ID OCC-2026-0431) 

To Whom it May Concern: 

The Merchant Advisory Group (“MAG”), the Retail Industry Leaders Association (“RILA”), and 

the National Restaurant Association (“NRA”) jointly submit this comment in opposition to the 

Office of the Comptroller of the Currency’s (“OCC”) proposed Interim Order Preempting the 

Illinois Interchange Fee Prohibition Act (“IFPA”) (collectively, the “Interim Order”).  

The IFPA is designed to ease the burden imposed on Illinois’ merchants and consumers by 

excessive interchange fees. The statute is popular, sensible, and beneficial. It lowers operating 

costs for merchants, for whom interchange fees can mean the difference between success and 

going under. It lowers prices for consumers amidst an affordability crisis. And it does so without 

intruding on any bank function. In concluding that this statute must give way to federal law, the 

Interim Order not only mangles the preemption analysis, but also strikes an unwarranted and 

unnecessary blow to states’ ability to protect their merchants and consumers. That is not what 

Congress intended, it is not in the public interest, and it is not the law. The MAG, the RILA, and 

the NRA strongly oppose the Interim Order and respectfully urge the OCC to reject it.    

I. Background 

Illinois passed the IFPA in May 2024 to give the state’s merchants and consumers a modicum of 

relief from excessive swipe fees. Interchange fees burden the economies of Illinois and other 

states by allowing banks and card networks to reap excessive profits at the expense of merchants 

and, ultimately, consumers. Networks like Visa and Mastercard profit far in excess of most 

public companies, with margins regularly exceeding 80%.1 Issuing banks similarly profit hand-

over-fist on swipe fees, taking in fees at over five times the average costs on debit cards, 

 
1 In re Payment Card Interchange Fee & Merchant Discount Antitrust Litig., 714 F. Supp. 3d 65, 110 

(E.D.N.Y. 2024) (“Plaintiffs have offered evidence both that profits are higher than one would expect to 

find in a competitive market, and higher than those of comparable companies.”); United States v. Visa 
Inc., Compl. ¶ 166, No. 24-cv-7214 (JGK) (S.D.N.Y. Sept. 24, 2024), ECF No. 1 (noting that Visa’s 

operating margins regularly exceed 80%, “much higher than the vast majority of public companies”).  

https://www.justice.gov/atr/media/1370481/dl?inline
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according to the Federal Reserve.2 Meanwhile, swipe fees are often among the highest operating 

costs for merchants operating at razor-thin margins.3 For Illinois merchants, interchange fees 

“can be the difference between a business making it or losing it.”4 

Amidst this imbalance, the IFPA provides a modest check. The statute leaves the vast majority of 

interchange fees untouched. The transaction subtotal — that is, before any taxes or tips — is not 

covered under the act. Rather, the IFPA prohibits interchange fees only on the “tax or gratuity 

amount of an electronic payment transaction.” 815 ILCS 151/150-10(a). 

The IFPA’s prohibition on interchange fees on taxes and tips enjoys widespread support in 

Illinois. One poll found that the state’s voters agreed, by overwhelming margin, that charging 

interchange fees on taxes and tips was “unfair,” and that excessive fees are ultimately borne by 

consumers “paying them in higher prices.”5 The OCC’s attempt to minimize the act as “an effort 

to balance the state’s budget” is flat wrong — the IFPA is a consumer-protection statute. 

The IFPA’s focus on taxes and tips is sensible. Although merchants collect applicable taxes and 

tips for each transaction, they do so on behalf of other parties. Taxes belong to the government, 

and tips belong to employees. But even though merchants do not collect these sums on their own 

behalf, the tax and tip amounts are still subject to interchange fees. Merchants thus need to make 

 
2 Board of Governors of the Federal Reserve System, 2023 Interchange Fee Revenue, Covered Issuer 
Costs, and Covered Issuer and Merchant Fraud Losses Related to Debit Card Transactions at 2-3 (Dec. 

2025), https://www.federalreserve.gov/paymentsystems/files/debitfees_costs_2023.pdf. Exempt 

institutions—those with less than $10 billion in assets—received an average of $0.51 per debit 

transaction. Id. at 2. The report also found that issuers’ average costs had been cut in half since 2009. Id. 

at 3.  
3 Merchant Payments Coalition, Merchants Oppose Letting Banks Increase Debit Card Swipe Fees as 

Consumers Face Affordability Challenges (May 13, 2026), 

https://merchantspaymentscoalition.com/merchants-oppose-letting-banks-increase-debit-card-swipe-fees-

consumers-face-affordability (“The fees are most merchants’ highest operating cost after labor and too much 

to absorb, driving up consumer prices by more than $1,200 a year for the average family.”); Kristina Russo, 

What Is a Good Retail Profit Margin? NETSUITE (Feb. 17, 2025), 

https://www.netsuite.com/portal/resource/articles/accounting/retail-profit-

margins.shtml#:~:text=According%20to%20data%20from%20New,a%20net%20margin%20of%208.4%

25; Merchants Payments Coalition, Fed Report Shows Visa, Mastercard Shift More Debit Card Fraud 

Onto Merchants (Dec. 22, 2025), https://merchantspaymentscoalition.com/fed-report-shows-visa-

mastercard-shift-more-debit-card-fraud-

merchants#:~:text=The%20Federal%20Reserve's%20report%20is,interchange%20fees%20of%20about%

20500%25. 
4 Illinois Poll Shows Consumers Support Banning Fees for Credit Card Swipes, WIFR (Sept. 25, 2024), 

https://www.wifr.com/2024/09/25/illinois-poll-shows-consumers-support-banning-fees-credit-card-

swipes/.  
5 Tulchin Research, Polling Finds Illinois Voters Overwhelmingly Back Ban on Credit Card Swipe Fees 
on Tax and Tips (Sept. 25, 2024), https://files.constantcontact.com/5500f869001/9602345f-da7a-41b9-

b274-c53d74df6fd0.pdf.  

https://www.federalreserve.gov/paymentsystems/files/debitfees_costs_2023.pdf
https://www.netsuite.com/portal/resource/articles/accounting/retail-profit-margins.shtml#:~:text=According%20to%20data%20from%20New,a%20net%20margin%20of%208.4%25
https://www.netsuite.com/portal/resource/articles/accounting/retail-profit-margins.shtml#:~:text=According%20to%20data%20from%20New,a%20net%20margin%20of%208.4%25
https://www.netsuite.com/portal/resource/articles/accounting/retail-profit-margins.shtml#:~:text=According%20to%20data%20from%20New,a%20net%20margin%20of%208.4%25
https://merchantspaymentscoalition.com/fed-report-shows-visa-mastercard-shift-more-debit-card-fraud-merchants#:~:text=The%20Federal%20Reserve's%20report%20is,interchange%20fees%20of%20about%20500%25
https://merchantspaymentscoalition.com/fed-report-shows-visa-mastercard-shift-more-debit-card-fraud-merchants#:~:text=The%20Federal%20Reserve's%20report%20is,interchange%20fees%20of%20about%20500%25
https://merchantspaymentscoalition.com/fed-report-shows-visa-mastercard-shift-more-debit-card-fraud-merchants#:~:text=The%20Federal%20Reserve's%20report%20is,interchange%20fees%20of%20about%20500%25
https://merchantspaymentscoalition.com/fed-report-shows-visa-mastercard-shift-more-debit-card-fraud-merchants#:~:text=The%20Federal%20Reserve's%20report%20is,interchange%20fees%20of%20about%20500%25
https://www.wifr.com/2024/09/25/illinois-poll-shows-consumers-support-banning-fees-credit-card-swipes/
https://www.wifr.com/2024/09/25/illinois-poll-shows-consumers-support-banning-fees-credit-card-swipes/
https://files.constantcontact.com/5500f869001/9602345f-da7a-41b9-b274-c53d74df6fd0.pdf
https://files.constantcontact.com/5500f869001/9602345f-da7a-41b9-b274-c53d74df6fd0.pdf
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up the shortfall from their own funds, driving up the overall percentage of their revenue that they 

pay for credit and debit card acceptance.  

The IFPA relieves merchants of that obligation, but only if they carry the burden imposed by the 

statute. It provides that, “to avoid being charged interchange fees on the tax or gratuity amount of 

an electronic payment transaction,” the “merchant must transmit the tax or gratuity amount data 

as part of the authorization or settlement process.” Id. (emphasis added). From the merchants’ 

perspective, then, the IFPA is entirely voluntary. Merchants can only avail themselves of the 

statute’s benefits — a moderately reduced interchange fee rate — if they collect and transmit the 

data necessary to calculate the new rates.  

The IFPA also recognizes that interchange fees are set by payment card networks, not banks.  

The statute defines “interchange fee” as “a fee established, charged, or received by a payment 

card network . . . . ” 815 ILCS 151/150-5 (emphasis added). And as the district court noted in the 

litigation challenging the IFPA, “[t]he parties all agree that the interchange fees are set and 

calculated by Payment Card Networks like Visa and Mastercard, not by national banks 

themselves.” Ill. Bankers Ass’n v. Raoul, No. 24 7307, 2026 WL 371196, at *10 (N.D. Ill. Feb. 

10, 2026). 

Banks are passive actors in this system. The merchant collects and transmits the data, broken 

down into tax and gratuity amounts. The card network sets and calculates the interchange fees. 

All the issuing bank does is collect the resulting fee. As Chief Judge Kendall put it, payment card 

networks like Visa and Mastercard “do the actual work of fee-setting all for the banks to collect a 

check,” with banks having only a “passive role.” Id. By its terms, the law only applies to 

interchange fees that are centrally set by card networks, not fees negotiated between merchants 

and card-issuing banks.  

II. The Interim Order’s Speculative Preemption Analysis Fails the “Substantial 

Evidence” Standard. 

In purporting to find that the IFPA “significantly interferes” with national bank powers, the 

Interim Order fails at multiple levels. Preemption under the National Bank Act (“NBA”) requires 

undertaking a “practical assessment of the degree of interference caused by a state law.” Cantero 

v. Bank of Am., N. A., 602 U.S. 205, 219-20 (2024). The OCC is also statutorily required not to 

issue preemption determinations “unless substantial evidence, made on the record of the 

proceeding, supports the specific finding” of preemption. 12 U.S.C. § 25b(c). But rather than 

meaningfully grappling with the practical reality of the minimal interference with bank 

operations, the Interim Order instead resorts to platitudes, speculation, and recycled litigation 

positions from the banks themselves. At the same time, the Interim Order ignores uncontroverted 

facts in the same litigation record showing that existing infrastructure in the payment system can 

be upgraded to comply with the IFPA without disruption. See, e.g., Ill. Bankers Ass’n v. Raoul, 

Dkt. No. 1:24CV07307, ECF No. 135-2, at 4 (N.D. Ill.) (Expert Report of Dean Sheaffer) 

(“Visa’s and Mastercard’s systems already capture tax and gratuity amount information. This is 
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done pursuant to a technological standard that has existed in the marketplace for decades. The 

data is transmitted in a way that makes it feasible for Visa and Mastercard to treat tax and 

gratuity amounts like other factors that are already used to calculate interchange fees.”); id. ECF 

No. 73-3 (Declaration of John Drechny) (concluding that “implementing the upgrades necessary 

to capture and transmit data on tax and gratuity amounts . . . would not be unduly expensive or 

burdensome” for merchants).  

Moreover, the Supreme Court requires that NBA preemption be grounded in a “nuanced 

comparative analysis” of the applicable Supreme Court precedents. Cantero, 602 U.S. at 219-20. 

The preemption analysis must “fit with Congress’s and the Court’s rejection of a field 

preemption regime.” Conti v. Citizens Bank N.A., 157 F.4th 10, 28 (1st Cir. 2025). But the 

Interim Order does just the opposite. It takes nuanced, carefully drafted precedents and twists 

them into broad declarations of sweeping bank powers. The result leaves states with little to no 

power to regulate banks at all; in other words, field preemption, the exact concept Congress has 

expressly and emphatically rejected. 12 U.S.C. § 25b(b)(4); Cantero, 602 U.S. at 213 (“Dodd-

Frank ruled out field preemption.”).  

At bottom, the IFPA is not about the business of banking. It is about the business of payment 

card networks. By its own terms, the statute applies to fees set “by a payment card network.” 815 

ILCS 151/150-5. All agree that card networks like Visa and Mastercard set and calculate the 

interchange fees at issue here. Ill. Bankers, 2026 WL 371196, at *10. If merchants and their 

vendor-processors provide networks with the tax and gratuity amounts, these networks can 

readily calculate interchange on the total amount excluding these amounts. National banks will 

continue to passively collect fees. And under the IFPA, banks still receive the vast majority of 

these same fees. By limiting the statute to taxes and tips, Illinois has reduced banks’ interchange 

fees by mere pennies on the dollar. Especially when set against the extraordinary profits banks 

reap through interchange fees, the IFPA’s “interference” with banks is minimal.  

The Interim Order’s contrary conclusion is unfounded and cannot satisfy the statute’s 

“substantial evidence” requirement. Much of the OCC’s reasoning is entirely speculative, 

concerning what banks “may” spend in compliance or “could pursue” to offset reduced 

interchange fees. Speculation is not “substantial evidence.” White ex rel. Smith v. Apfel, 167 F.3d 

369, 375 (7th Cir. 1999) (“Speculation is, of course, no substitute for evidence, and a decision 

based on speculation is not supported by substantial evidence.”); OSI Pharms., LLC v. Apotex 

Inc., 939 F.3d 1375, 1382 (Fed. Cir. 2019) (quoting Intell. Ventures I LLC v. Motorola Mobility 

LLC, 870 F.3d 1320, 1331 (Fed. Cir. 2017)) (‘Mere speculation’ is not substantial evidence.”). 

For example, the Interim Order theorizes that, to “offset” the reduced interchange fees, “a 

national bank could pursue less efficient and less effective alternatives, such as increasing costs 

for credit and debit card users, limiting or eliminating rewards programs, or deferring 

investments in tools to detect and prevent fraud.” 91 F.R. 23153 (emphasis added). For this 

sweeping assertion, including the economic conclusion that each of these alternatives is “less 

efficient and less effective,” the Interim Order provides no citation. The OCC simply speculates 
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about what banks might do. And it entirely omits another possibility: the national bank could 

keep using the payment card network to “precisely the same degree as it does right now,” and 

simply receive a modestly lower interchange fee. See Cantero v. Bank of Am., N.A., No. 21-400, 

2026 WL 1217467, at *15 (2d Cir. May 5, 2026) (Perez, J., dissenting) (“But Bank of America 

largely omits the fourth option: continue using escrow accounts to ‘mitigate its risk’ to precisely 

the same degree as it does right now, but pay 2% interest on them.”). Issuing banks already 

receive interchange fees that far exceed their costs, meaning they can comply with the IFPA, 

change nothing else about their business, and still be very profitable. But the Interim Order 

ignores this reality, or interchange fees’ profitability in general, instead opting for speculation.  

Similarly speculative is the Interim Order’s conclusion about bilateral negotiations between 

issuing banks and merchants and their acquirers, which, the order acknowledges, banks can 

sidestep by simply adopting Visa and Mastercard default interchange rates. The OCC claims that 

such bilateral negotiations are “complex, inefficient, ineffective, and costly.” 91 F.R. 23153. But 

here again, the OCC cites no support for this sweeping conclusion. And in doing so, it again 

ignores all the contrary evidence. One of the largest antitrust cases in recent memory, a decades-

long dispute involving hundreds of merchants and hundreds of billions in alleged damages, 

concerned the very practice of bypassing bilateral negotiations and accepting Visa and 

Mastercard default rates, and allegations that this practice causes supracompetitive interchange 

fees and reduced output. See In re Payment Card, 714 F. Supp. 3d at 110, 115. And a district 

court held that the voluminous record in that case was sufficient for a reasonable juror to 

conclude that this practice did violate the antitrust laws. Id. But the OCC once again ignores this 

contrary evidence entirely, without citing any evidence in support of its own position.  

For another, the Interim Order makes exaggerated, unsupported claims about the IFPA’s 

“complexity,” again ignoring all contrary evidence. The order claims the IFPA will “introduce 

significant complexity” including by “accommodat[ing] the taxation schemes of hundreds of 

localities.” 91 F.R. 23153. Once again, the OCC cites nothing in support to explain why or how 

the IFPA creates “complexity” for banks or why any such “complexity” would be “significant.” 

And nowhere does the Interim Order reference how merchants already collect tax information 

for commercial cards. Local sales tax is included in so-called “Level 2” and “Level 3” data, 

which merchants accepting commercial cards already collect and are already embedded in card 

networks’ infrastructure.6 But in any event, it is the merchants and the card networks that collect 

tax data and calculating the revised interchange rate, respectively, not the issuing banks. In short, 

the Interim Order rests on unfounded, speculative, and inaccurate factual assertions, which is 

insufficient under any preemption analysis, but particularly one governed by the heightened 

“substantial evidence” standard applicable here.  

 
6 Mastercard, Level 2 and Level 3 Card Data; see also Mastercard Glossary, Level I-III. 

https://qa03.gateway.mastercard.com/api/documentation/integrationGuidelines/supportedFeatures/pickAdditionalFunctionality/levelIIAndIIIData/index.html?locale=en_US
https://qa03.gateway.mastercard.com/api/documentation/glossary/index.html?locale=en_US
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III. The Interim Order Misconstrues and Contradicts Supreme Court NBA 

Precedents.  

In addition to its unfounded factual conclusions, the Interim Order also repeatedly misconstrues 

the Supreme Court’s NBA precedents. From careful, nuanced decisions, the Interim Order 

extrapolates broad, unqualified bank powers that go far beyond the Court’s limited holdings. The 

resulting standard amounts to de facto field preemption, which is not the law.   

For example, the Interim Order cites Fidelity Federal Savings & Loan Association v. de la 

Cuesta, 458 U.S. 141 (1982), for the proposition that state laws are preempted when they 

interfere with “flexibility” granted by federal law. 91 F.R. 23152. But Fidelity stands for a far 

more limited proposition. For one thing, the case involved an explicit federal grant of discretion 

to national banks. The applicable regulation allowed a federal savings association to enforce due-

on-sale clauses in its mortgage agreements “at its option.” Fidelity, 458 U.S. at 155 (quoting 12 

CFR § 545.8-3(f) (1982)). That rule was based on the record before the Federal Home Loan 

Bank Board, which concluded that permitting banks to enforce these due-on-sale clauses was 

necessary to prevent “economic hardship to the majority of home buyers and potential home 

buyers.” Id. at 146. And the Court found the state rule preempted because it “limit[ed] the 

availability of an option the Board considers essential to the economic soundness of the thrift 

industry.” Id. at 156.  

That is not the case here. There is no federal right to charge whatever levels of interchange fees 

the banks want. There are no findings, in either the Interim Order or anywhere else, that 

interchange fees at current, supracompetitive levels are “essential to the economic soundness of 

the . . . industry.” Id. National banks are still free to issue credit and debit cards and collect fees, 

including interchange fees specifically, at nearly the same levels as before the IFPA. Finding this 

case analogous to Fidelity amounts to a rule that any state law that impairs banks’ “flexibility” 

should be preempted, an untenable conclusion that flouts Dodd-Frank’s rejection of field 

preemption. As the First Circuit recently put it, “virtually every banking-specific state law 

imposes some burden on the regulated bank and thus can be said to affect a bank’s flexibility or 

efficiency. But if this were sufficient grounds for preemption, [it] would obviate the need for an 

inquiry into whether a state law’s interference with federal-banking powers was significant.” 

Conti, 157 F.4th at 25.  

The Interim Order is also wrong to analogize the IFPA to the state law at issue in Franklin 

National Bank v. New York, 347 U.S. 373, 375 (1954). The Interim Order reads Franklin to stand 

for the proposition that an intrusion on the “efficient and effective” exercise of bank powers is 

preempted, 91 F.R. 23152, a reading that also amounts to field preemption and thus runs 

headlong into the exact same problem as the OCC’s reading of Fidelity. Moreover, Franklin 

involved a far more intrusive law than the IFPA. There, the state law prohibited national banks 

from using the word “savings” in advertisements, which effectively “preclude[d] the use of 

advertising” for savings deposits. Id. at 377-78. The Court found that this intrusion ran afoul of 
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the NBA because it deprived national banks of “one of the most usual and useful of weapons” in 

business. Id. To hold otherwise would have meant that national banks would have the power to 

issue savings deposits, but not the power to tell people that these savings deposits existed.  

Here, banks are not deprived of any of the “weapons” of modern business. Banks certainly are 

not deprived of the ability to advertise, as they have flooded the Illinois air waves with a multi-

million-dollar campaign fearmongering about the IFPA.7 Under the IFPA, national banks are 

seeing the fees they passively collect reduced by pennies on the dollar. There is simply no 

comparison between this case and Franklin. The Interim Order’s contrary conclusion is wrong.  

IV. The Interim Order’s Preemption Analysis Presumes Its Interim Rule is Already 

in Effect, But the Interim Rule is Also Invalid.  

Much of the preemption analysis in the Interim Order presumes the validity of its Interim Final 

Rule on National Bank Non-Interest Charges and Fees, providing that national banks’ power to 

charge fees includes those set by third parties (the “Interim Rule”). 91 F.R. 22989. But the 

Interim Rule is neither valid on its face nor a sufficient basis to preempt the IFPA, because it 

enables the very anticompetitive conduct the regulation is supposed to prohibit. The currently 

operative regulation requires that bank fees be “arrived at by each bank on a competitive basis 

and not on the basis of any agreement, arrangement, undertaking, understanding, or discussion 

with other banks or their officers.” 12 C.F.R. § 7.4002. The Interim Rule does not purport to 

amend this requirement. But by empowering banks to “charge” interchange fees by merely 

adopting default rates set by Visa and Mastercard, the Interim Rule simply green-lights 

anticompetitive conduct, in which banks impose supracompetitive fees under cover of the 

networks’ “default” rates.  See In re Payment Card, 714 F. Supp. 3d at 110, 115. The Interim 

Rule thus contradicts not only the OCC’s prior determinations, but even the text of the rule it 

purports to amend. Because it enables anticompetitive conduct, the Interim Rule should be 

rejected, and it certainly cannot support finding the IFPA preempted.  

V. The Interim Order Is Procedurally Deficient. 

The Interim Order is also procedurally deficient. Federal law imposes strict requirements on 

OCC preemption determinations, to ensure they are deliberate, evidence-based, and open to input 

from the affected industries. But the Interim Order purports to shortcut these procedural 

requirements, in an attempt to push the order through before the IFPA takes effect on July 1. In 

doing so, the OCC commits two fundamental errors: (a) it bypasses the statutory requirement to 

support its determination with “substantial evidence,” based on a mangled interpretation of what 

constitutes a “state consumer financial law”; and (b) it deprives interest parties of the opportunity 

 
7 See, e.g., America’s Credit Unions, New Ad Raises Awareness of Illinois Interchange Law Consequences 

(Mar. 23, 2026), https://www.americascreditunions.org/news-media/news/new-ad-raises-awareness-

illinois-interchange-law-consequences (“EPC [Electronic Payments Coalition] is currently running a 

multimillion-dollar advertising campaign urging state lawmakers to repeal the law.”) 
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for prior notice and comment, claiming exigent circumstances even though the IFPA has been on 

the books for two years.  

First, the OCC does not even attempt to support the Interim Order with the “substantial 

evidence” required by statute. The IFPA is a consumer-financial law, and the OCC is therefore 

required to adhere to the requirements of 12 U.S.C. § 25b in any preemption determination. 

Section 25b grants the OCC the power to issue preemption determinations only upon compliance 

with strict procedural requirements. Specifically, the OCC cannot issue a preemption 

determination for a “State consumer financial law, unless substantial evidence, made on the 

record of the proceeding, supports the specific finding regarding the preemption of such 

provision.” 12 U.S.C.§ 25b(c) (emphasis added).  

The OCC, however, claims it can bypass these requirements, arguing that the IFPA is not a “State 

consumer financial law.” 91 F.R. 23155. This argument has no basis in the federal statute, the 

text of the IFPA, or the economic reality of interchange fees. Starting with the IFPA itself, the 

statute makes explicit that its remedies are consumer oriented. For example, the IFPA imposes 

penalties for failure to comply with the interchange-fee provisions, and it specifies that a 

“violation of this subsection constitutes a violation of the Consumer Fraud and Deceptive 

Business Practices Act.” 815 ILCS 151/150-15(b) (emphasis added). The Interim Order fails to 

mention this statutory language.  

The OCC instead points to how the interchange-fee transaction is between the merchant and the 

other participants in the payment card network, but this ignores the broad impact interchange 

fees have on consumers and the economy as a whole. Excessive interchange fees ultimately harm 

consumers in the form of higher prices.8 As the Department of Justice put it in its complaint 

against Visa for monopolization of the debit market, “Regardless of who pays Visa’s 

supracompetitive prices in the short term, over the long run, these tolls are ultimately borne by 

the American consumer, American merchants, and the broader economy.”9  

The OCC’s conclusion is also internally inconsistent. Elsewhere in the Interim Order, the OCC 

cites Section 25b as a basis for its authority to issue preemption determinations. 91 F.R. 23151 

(describing the statute as “expressly granting the OCC authority to issue preemption 

determinations on State consumer financial laws by regulation or order”). The OCC wants to 

have its cake and eat it, too, invoking the statute’s conditional grant of authority while bypassing 

all the conditions. The OCC cannot have it both ways.  

 
8 See, e.g., Robert M. Hunt et al., Interchange Fees in Payment Networks: Implications for Prices, Profits, 

and Welfare, FED. RESERVE BANK PHILA. (June 2025) (“One of our main findings is that an interchange 

fee cap benefits all consumers.”); Tulchin Research, supra note 5 (finding 84% of Illinois votes agree 

with the statement that “[w]hen banks and credit card companies charge businesses excessive swipe fees, 

consumers end up paying them in higher prices.”) 
9 United States v. Visa Inc., Compl. ¶ 22, No. 24-cv-7214 (JGK) (S.D.N.Y. Sept. 24, 2024), ECF No. 1 

https://www.justice.gov/atr/media/1370481/dl?inline
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Second, the Interim Order was concededly not submitted for prior notice and comment, which is 

required by statute, because the OCC claims the IFPA’s upcoming effective date creates a 

“serious and imminent threat.” But the OCC cannot evade its other procedural obligations by 

manufacturing an emergency that does not exist. Federal law requires that, “before issuing any 

opinion letter or interpretive rule . . . that concludes that Federal law preempts the application to 

a national bank of any State law,” agencies like the OCC must publish the proposed issue and 

provide interested parties an opportunity to comment. 12 U.S.C. § 43(a) (emphasis added). 

Notice-and-comment is also required for agency rulemaking, such as the Interim Rule. 5 U.S.C. 

§ 533. But the OCC attempts to sidestep these requirements, citing the IFPA’s July 1, 2026, 

effective date as a “serious and imminent threat to the safety and soundness of national banks.” 

91 F.R. 23155. That argument is unfounded. For one thing, “statutory deadlines in and of 

themselves do not generally provide a basis for invoking . . . impracticability.” Mid Continent 

Nail Corp. v. United States, 846 F.3d 1364, 1381 (Fed. Cir. 2017). Otherwise, agencies like the 

OCC “could simply wait until the eve of a statutory . . . deadline, then raise up the good cause 

banner and promulgate rules without following APA procedures.” Id. (cleaned up).  

Here, the IFPA was passed two years ago, in June 2024. 91 F.R. 23151. And if that were not 

enough, the statute’s effective date has already been delayed for a year. Originally, the IFPA was 

set to take effect in July 2025. But last year, the legislature extended the effective date for an 

additional year, to its current effective date of July 1, 2026.10 The OCC gives no reason why it 

failed to take up this issue at any point in that two-year span. Its failure to do so is entirely its 

own doing, and it cannot justify the agency’s failure to comply with its procedural obligations.  

VI. Conclusion  

The IFPA is a modest effort to curb excessive interchange fees. The NBA preserves states’ ability 

to take these modest steps to protect their consumers and merchants. The Interim Order’s 

contrary conclusion is a detriment to NBA preemption law, an unwarranted intrusion on state 

consumer-protection power, and a blow to merchants and consumers, in Illinois and other states. 

The MAG, the RILA, and the NRA strongly urge that the Interim Order be rejected. 

Sincerely, 

Merchant Advisory Group 

National Restaurant Association 

Retail Industry Leaders Association 

 
10 Lynne Marek, Illinois Delays Interchange Law, PAYMENTS DIVE (June 2, 2025), 

https://www.paymentsdive.com/news/illinois-legislature-delays-interchange-fee-ban-law/749526/.  

https://www.paymentsdive.com/news/illinois-legislature-delays-interchange-fee-ban-law/749526/

