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AMICI’S IDENTITY AND INTEREST!

This brief is submitted on behalf of the Retail Litigation Center (“RLC”) and
Minnesota Retailers Association (“MRA” and collectively, “Amici”). The Retail
Litigation Center, Inc. is a 501(c)(6) nonprofit trade association that represents national
and regional retailers, including many of the country’s largest and most innovative
retailers, across a breadth of retail verticals. The RLC is the only trade association solely
dedicated to representing the retail industry in the courts. The RLC’s members employ
millions of people throughout the United States, including in Minnesota, provide goods
and services to tens of millions more, and account for tens of billions of dollars in annual
sales. The RLC offers retail-industry perspectives to courts on important legal issues and
highlights the industry-wide consequences of significant cases. Since its founding in 2010,
the RLC has filed more than 250 amicus briefs on issues of importance to the retail
industry. Its amicus briefs have been helpful to courts across the United States, as
evidenced by citation to RLC amicus briefs in numerous precedential opinions. See, e.g.,
South Dakota v. Wayfair, Inc., 585 U.S. 162, 184 (2018); Kirtsaeng v. John Wiley & Sons,
Inc., 568 U.S. 519, 542 (2013); Chewy, Inc. v. U.S. Dep’t of Lab., 69 F.4th 773, 777-78
(11th Cir. 2023); State v. Welch, 595 S.W.3d 615, 630 (Tenn. 2020).

The MRA represents retailers of all sizes across the state, from main street

businesses to regional stores and national brands, across a wide range of retail formats and

! The Amici certify under Minn. R. Civ. App. P. 129.03 that: (1) no counsel for a party authored
this brief in whole or in part; and (2) no person or entity has contributed money to the
preparation or submission of this brief other than Amici, its members, and its counsel.



business models. Retail is a cornerstone of Minnesota’s economy and communities,
supporting jobs in every corner of the state, with nearly one in four Minnesota jobs
connected to the retail industry.

Many of Amici’s members provide or are considering providing services to third-
party sellers, including storage and shipping services. Expanding strict liability to include
businesses, especially retailers, that operate online marketplaces for third parties and
provide fulfillment services would therefore directly impact Amici by making it more
expensive and difficult for its members to serve Minnesota customers and increasing the
barriers its members would face if they expand their services. Many of MRA’s members
rely on third-party fulfillment providers to support customers who are not located near
them and compete with large national retailers. Amici also have an interest in clear and
predictable rules that foster investment and competition.

SUMMARY OF ARGUMENT

Berkley Regional Insurance Company (“Berkley”) asks the Court to override the
Legislature and reshape Minnesota products-liability law by transforming companies
running third-party marketplaces and providing third-party fulfillment services into sellers
or “distributors” of products, even though they neither manufacture nor sell those products.
This Court should reject such an attempt to upend the established balance struck by the
Legislature and courts by dramatically expanding strict liability.

For almost sixty years, Minnesota courts have limited strict liability to businesses
in the traditional chain of distribution that manufacture, sell, or commercially distribute

products. This bright line rule, reflected in the Restatement (Third) of Torts: Products



Liability (the “Restatement”), gives parties certainty about what activities do (and do not)
subject them to strict liability. Under this well-established jurisprudence, businesses that
provide fulfillment services are not subject to strict liability because they do not
manufacture products or pass title to them. Similarly, they are not subject to liability as
distributors because distributor liability is limited to non-sale transactions.

Instead of expanding strict liability based on subjective policy justifications, this
Court should defer to the Legislature, which is better positioned to weigh how changes to
the scope of strict liability would impact various constituencies. This is particularly
appropriate because, recognizing that manufacturers are typically the parties responsible
for product defects, the Legislature enacted Minn. Stat. § 544.41 (the “Seller’s Exception™),
which limits non-manufacturers’ liability and expressly states that it does not expand strict
liability. The Court should defer to the Legislature’s determination.

Even if the Court were to weigh policy justifications, Berkley’s proposed expansion
would not benefit businesses or consumers. Expanding strict liability to include fulfillment
providers would increase costs, decrease options available to consumers, and hamper
retailers that rely on fulfillers to expand their reach. The Court should not expand strict
liability because it is not supported by precedent, runs counter to the Legislative process,

and would harm Minnesota’s citizens.



ARGUMENT

I. MINNESOTA LIMITS STRICT LIABILITY TO ACTUAL
MANUFACTURERS, SELLERS, AND DISTRIBUTORS

a. Under Established Minnesota Jurisprudence, Fulfillers Are Not
Subject To Strict Liability

In the almost 60 years since this Court joined “a host of decisions by many courts”
in adopting strict products liability,> Minnesota courts have not expanded strict liability
beyond traditional chain-of-distribution defendants. See Tabish v. Target Corp.,2011 WL
2519209, at *6 (Minn. Ct. App. June 27, 2011) (affirming summary judgment because
“[t]raditionally, strict-liability claims are enforceable only against manufacturers,
suppliers, and sellers of products”). Indeed, the Court of Appeals has declined to extend
strict liability to parties that are not clearly traditional manufacturers, suppliers, or sellers.
See Lyzhoft v. Waconia Farm Supply, 2013 WL 3368832, at *3 (Minn. Ct. App. July 8,
2013) (declining to extend strict liability to commercial bailors even though the
Restatement refers to “bailors™).

Instead of expanding liability on an ad-hoc basis, Minnesota courts define the scope
of strict liability in accordance with the Restatement. See, e.g., Harrison ex rel. Harrison
v. Harrison, 733 N.W.2d 451, 454 n.1 (Minn. 2007) (relying on Restatement). Under the
Restatement, only “manufacturers and other commercial sellers and distributors who are
engaged in the business of selling or otherwise distributing the type of product that

harmed the plaintiff” are subject to strict liability. Restatement (Third) of Torts: Prod.

2 The Minnesota Supreme Court adopted strict liability principles in 1967. See McCormack
v. Hankscraft Co., 154 N.W.2d 488, 499-501 (Minn. 1967).



Liab. § 1 cmt. ¢ (1998) (emphasis added). A defendant “sells a product when . . . [it]
transfers ownership.” Id. § 20(a).®> A defendant “otherwise distributes a product when, in
a commercial transaction other than a sale, [they] provide[] the product to another.” Id. §
20(b) (emphasis added). Therefore, parties are not subject to strict liability unless they (1)
manufacture the product, (2) sell the product, or (3) otherwise distribute the product in a
non-sale transaction.

The Restatement does not provide strict liability for the situation at hand. Berkley
does not assert that companies operating marketplaces or providing fulfillment services are
manufacturers. (R.Doc.110, at 4.)* Similarly, they are not sellers because they do not own
the product or pass title. See Minn. Stat. § 336.2-106(1) (defining “sale” as “the passing
of title from the seller to the buyer for a price”); Eberhart v. Amazon.com, Inc., 325 F.
Supp. 3d 393, 398 (S.D.N.Y. 2018) (“regardless of what attributes are necessary to place
an entity within the chain of distribution, the failure to take title to a product places that

entity on the outside”).>

3 Amicus Curiae Minnesota Association for Justice (“MAJ”) attempts to distinguish
between transferring ownership and title. (MAJ Br. at 5.) However, they do not explain
how a party that does not hold title to a product could transfer title or ownership. To the
contrary, the Restatement makes clear the key issue is transfer of title. See Restatement
(Third) of Torts: Prod. Liab. § 20 cmt. b, reporter’s note (1998) (“a commercial entity is
subject to strict liability for products it distributes free of charge, since title has passed to
the consumer”).

4 Citations to “Berkley Br.” are to Berkley’s principal brief filed on June 22, 2026.
Citations to “MAJ Br.” are to the Brief of Amicus Curiae Minnesota Association for Justice
filed on June 29, 2026.

> See also Amazon.com, Inc. v. McMillan, 625 S.W.3d 101, 104 (Tex. 2021) (“when the
ultimate consumer obtains a defective product through an ordinary sale, the potentially
liable sellers are limited to those who relinquished title to the product at some point in the
distribution chain”).



Companies that operate marketplaces or provide fulfillment also do not “otherwise
distribute” products. Berkley’s brief does not analyze the language of the Restatement or
explain why it assumes fulfillment providers like Amazon are distributors under
Minnesota’s jurisprudence. Nor could it. Section 20(b) applies to defendants who
“otherwise distribute[]” products “in a commercial transaction other than a sale.”
Restatement (Third) of Torts: Prod. Liab. § 20(b). This does not apply here because the
transaction was a sale—Amazon just was not the seller. See Amazon.com, Inc. v.
McMillan, 625 S.W.3d 101, 110 (Tex. 2021) (“We have not imposed non-sale liability on
bailees or consignees in cases where a sale occurs.”). Indeed, the examples in Section
20(b)—"lessors, bailors, and those who provide products to others as a means of promoting
either the use or consumption of such products or some other commercial activity”—are
fixtures of transactions where products change hands but are not sold. See, e.g., Federated
Mut. Ins. Co. v. Litchfield Precision Components, Inc., 456 N.W.2d 434, 437 (Minn. 1990)
(“Bailment is the legal relation arising upon delivery of goods without transference of
ownership under an express or implied agreement that the goods be returned.” (quoting
Wallinga v. Johnson, 269 Minn. 436, 438 (1964))).® Even if this fundamental limitation
were ignored, parties providing fulfillment services (e.g., warehousing and shipping goods)
bear no resemblance to the enumerated categories because, unlike fulfillers, those

categories are the “functional equivalent” of sellers in non-sale transactions. See

¢ See also 8 C.J.S. Bailments § 33 (2026) (“when a bailment occurs, there is no transfer of
ownership, and the bailee acquires only a possessory interest in the property during the
bailment, with the bailor retaining legal and equitable title”) (footnotes omitted).



Restatement (Third) of Torts: Prod. Liab. § 1 cmt. b. The Court should not look past the
Restatement and upend decades of precedent by expanding strict liability to fulfillment
providers that are not manufacturers, sellers, or distributors.

Finally, Section 20(c) does not support Berkley’s position because it only applies
when the defendant’s role “satisfies the criteria in Subsection (a) or (b).” Restatement §
20(c). As explained above, fulfillers do not satisfy Subsection (a) or (b).

Therefore, this Court should join the majority of courts in holding that companies
offering fulfillment services are not subject to strict products liability. See, e.g., McMillan,
625 S.W.3d at 112 (declining to hold Amazon strictly liable); Erie Ins. Co. v. Amazon.com,
Inc., 925 F.3d 135, 144 (4th Cir. 2019) (same); Fox v. Amazon.com, Inc., 930 F.3d 415,
425 (6th Cir. 2019) (same); State Farm Fire & Cas. Co. v. Amazon.com, Inc., 835 F. App’x
213, 216 (9th Cir. 2020) (same).

b. The Court Should Reject Berkley’s Integral Part Theory

The Court should reject Berkley’s theory for imposing strict liability on every party
that “play[s] an integral part in the production-and-marketing complex” (Berkley Br. at 20)
because it is contrary to the Restatement and Minnesota jurisprudence, including Farr v.
Armstrong Rubber Co., 179 N.W.2d 64 (Minn. 1970). Farr concerned manufacturers and
sellers, both of which, unlike here, are within the traditional chain of distribution. /d. at 68
(“I'will now instruct you on the law applicable to Armstrong Company as the manufacturer,
and Elmer N. Olson Company, as the seller”). And even then, the court stressed that the
law was still a “theory of responsibility” and that the defect must be “attributable to the

manufacturer” or seller. Id. at 71. The court did not expand strict liability beyond the



traditional chain of distribution. Nor did it adopt an open-ended rule that any “integral
part” of the production/marketing should be held liable as Berkley theorizes. See id. at 72
n.l.

That theory, if adopted as a rule, would also be unworkable and contrary to both the
Restatement and Minnesota jurisprudence. The Restatement does not cover all “integral”
parties. Instead, it limits liability to sellers and, in a few enumerated situations, distributors.
The Restatement’s comments also make clear that only true sellers or distributors are
covered. See Restatement (Third) of Torts: Prod. Liab. § 20 cmt. g (“Persons assisting or
providing services to product distributors, while indirectly facilitating the commercial
distribution of products, are not subject to liability under the rules of this Restatement.”).
Indeed, in Lyzhoft, the Court of Appeals declined to extend strict liability to commercial
bailors without even considering whether they are “integral” to the transaction. 2013 WL
3368832, at *3—4. Tellingly, Berkley cited no Minnesota decision that turned on whether
a party was “integral” and courts would be ill equipped to apply this nebulous concept.

IL. THE COURT SHOULD DEFER TO THE LEGISLATURE

Even if there were some legal basis to expand strict liability, this Court’s precedents
make clear that it should instead defer to the Legislature. When the Court adopted strict
liability for manufacturers, suppliers, and sellers, the subject was already fully analyzed
and balanced across the country. See, e.g., McCormack, 154 N.W.2d at 500. By contrast,
there is no existing consensus on the overall harms or benefits of expanding strict liability

to fulfillment service providers, as noted in Section III below.



The proposed expansion of strict liability law by this Court would require it to
carefully balance many competing interests, including those of retailers operating third-
party online marketplaces, consumers, small businesses, logistics providers, and insurers
both inside and outside Minnesota. This assessment and resolution of broad societal and
commercial interests is for the Legislature. See, e.g., Dukowitz v. Hannon Sec. Servs., 841
N.W.2d 147, 153 (Minn. 2014) (“[t]he Legislature, through the legislative process, is
equipped to balance the competing interests™); see also McMillan, 625 S.W.3d at 108—09
(recognizing that extending seller liability to e-commerce platforms requires policy
judgments about modern distribution systems).” Given these complex factors, the Court
should defer the proposed expansion of strict liability law to the Legislature. See Nelson
v. Productive Alts., Inc., 715 N.W.2d 452, 457, n.5 (Minn. 2006) (“this court has generally
been reluctant to undertake the task of determining public policy since this role is usually
better performed by the legislature”); see also Stawikowski v. Collins Elec. Constr. Co.,
289 N.W.2d 390, 395 (Minn. 1979) (exercising “judicial restraint in deference to the
legislature’s superior ability to deal with broad social and economic policy issues”),
superseded by statute on other grounds.

This is especially true where, as here, the Minnesota Legislature has already
addressed this issue. Minnesota’s Seller’s Exception limits strict products liability claims

against sellers who did not manufacture the product and expressly provides that “[n]othing

7 See also Maurice Finkelstein, Judicial Self-Limitation, 37 Harvard L. Rev. 338, 363-64
(1924) (“It is difficult for the courts” to balance material considerations and that “point[s]
to the legislature as the proper social organ for the expression of the industrial policy of a
state or nation.”).



contained in [the Seller’s Exception] shall be construed to create a cause of action in strict
liability in tort or based on other legal theory . . ..” Minn. Stat. § 544.41, subd. 4. This
Court has already declined to extend strict liability when the Legislature had decided an
adjacent issue, just as the Minnesota Legislature did with the Seller’s Exception. See Cair/
v. City of St. Paul, 268 N.W.2d 908, 913 (Minn. 1978) (“Since the legislature has already
spoken, any future attempt to impose strict liability upon municipalities for accidents
arising out of high-speed police chases should properly be addressed to that body.”).?

III. EXPANDING STRICT LIABILITY WOULD IMPOSE SIGNIFICANT

ECONOMIC COSTS ON CONSUMERS AND RETAILERS WITHOUT
CORRESPONDING BENEFITS

Even if the Court were to resolve the policy considerations inherent in extending
strict liability, Berkley’s proposed expansion would harm consumers and retailers.
Although Berkely attempts to focus solely on Amazon, the question certified is broader
and could impact other retailers operating third-party online marketplaces and providing
fulfillment services. The harm from an adverse decision would disproportionately fall on
retailers and rural Minnesotans who rely on online marketplaces and are the hardest and
most expensive to reach. The proposed expansion is also unlikely to result in safer products
because retailers providing fulfillment services for third parties do not control the
manufacturing process. Berkley alone would benefit because it could shift the liability it

contracted for to blameless third parties.

8 White Bear Lake Restoration Ass’n ex rel. State v. Minn. Dep’t of Nat. Res., 946 N.W.2d
373,386 (Minn. 2020) (“We are generally reluctant to extend the common law unless there
is a compelling reason to do so. And we tend to proceed cautiously when a subject is
extensively regulated by statutes and rules.”) (internal citation omitted).

10



a. Expanding Strict Liability Would Increase Costs and Reduce Options

Berkley’s proposed expansion would inevitably make fulfillment more expensive
because expanding strict liability increases the cost of selling goods. See A. Mitchell
Polinsky & Steven Shavell, The Uneasy Case for Product Liability, 123 Harv. L. Rev.
1437, 1471 (2010) (“product liability leads product prices to rise undesirably as a result of
litigation costs and the award of damages for nonmonetary losses.”). Those price increases
significantly outweigh the benefits consumers receive because they primarily fund
litigation and administrative costs. See Joanna M. Shepherd, Products Liability and
Economic Activity: An Empirical Analysis of Tort Reform’s Impact on Businesses,
Employment, and Production, 66 Vand. L. Rev. 257, 287 (2013) (“High litigation and
administrative costs constitute the majority of the price increases.”).

The resulting imposition of substantial additional costs would be especially
problematic for retailers offering fulfillment services for third parties in Minnesota because
fulfillment is complex and requires substantial upfront investments. Fulfillment requires
warehouses, inventory-management systems, payment integration, transportation
coordination, and customer-service systems. See, e.g., McMillian, 625 S.W.3d at 104
(fulfillment involves warehouse storage, packaging, delivery to a carrier, customer service,
and processing returns/refunds); Erie Ins. Co., 925 F.3d at 138 (Amazon fulfillment
services include storage, retrieval, boxing, shipment, payment collection, and remittance
to the third-party seller). Expanding strict liability in this state would further increase
barriers to entry for retailers offering third-party fulfillment services and limit potential

competition that could benefit consumers by expanding options, improving service, and

11



decreasing prices. See, e.g., W. Kip Viscusi & Michael J. Moore, Product Liability,
Research and Development, and Innovation, 101 J. Pol. Econ. 161, 162 (1993) (“[h]igh
expected product liability costs may depress innovation” and citing Monsanto deciding to
not market its already patented phosphate asbestos substitute and the U.S. private aircraft
production plummeting during the 1980s due to increased exposure to liability). The
increased costs and reduced options resulting from Berkley’s proposed expansion would
harm Minnesota’s consumers.

b. Berkley’s “risk bearing economic theory” Does Not Support Its
Proposed Expansion

This Court should also reject Berkley’s argument that fulfillers should be held liable
because they can “distribute their losses among the many purchasers of the product.”
(Berkley Br. at 21 (quoting In re Shigellosis Litig., 647 N.W.2d 1, 6 (Minn. Ct. App.
2002))). This case illustrates the limitations of the loss spreading rationale for strict
liability. Sophisticated insurance markets can protect against the harm of defective
products. Indeed, the plaintiff in this case is not a consumer. It is a large insurance
company that wrote a commercial policy and whose business involves spreading risk
among its policy holders. By expanding strict liability, the Court would be protecting

Berkley alone, not consumers in Minnesota.’

? Berkley’s proposed expansion of strict liability to fulfillers would not make products safer
because fulfillment providers do not manufacture products or control manufacturers.
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c. The Harm Would Be Disproportionately Borne by Rural Minnesotans

The adverse effects of a decision stunting the growth of third-party fulfillment
services would be borne by citizens of Minnesota, especially those in rural areas. Roughly
twenty percent of Minnesota’s residents live in rural communities, where brick-and-mortar
retail options are limited. See Mary Fairbanks, Rural Health Issues in Minnesota, Univ. of
Minn. Ctr. for Leadership Educ. in Maternal & Child Pub. Health (Sept. 2021). Rural
consumers use online marketplaces to overcome local product limitations. See Rui Sousa
et al., How to Serve Online Consumers in Rural Markets: Evidence-Based
Recommendations, 63 Bus. Horizons 351, 353 (2020) (rural consumers use online markets
to overcome limited local product assortments and access lower prices). Delivering to rural
customers already is more difficult and expensive than delivering to urban customers. /d.
(“In the U.S., a last mile delivery route in a dense urban market with an average of 0.2-2
miles between stops can generate costs of $5 per stop, whereas a similar route in a low-
density area with 5-20 miles between stops can generate costs of $20-$30 per stop.”). If
retailers offering third-party fulfillment services are forced to raise prices or cut their
services because this Court expands strict liability, rural Minnesotans would be among the
hardest hit.

d. Expanding the Scope of Strict Liability Would Harm Retailers and
Other Businesses

Alongside rural Minnesotans, Minnesota’s retailers would also be harmed by
Berkley’s proposed expansion of strict liability. Retailers employ approximately 280,000

people in Minnesota, see Retail Trade in Minnesota, Fed. Reserve Bank St. Louis (June 1,
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2026), https://fred.stlouisfed.org/series/SMU27000004200000001, and account for over
$90 billion dollars in impact on Minnesota’s GDP. See Minnesota, National Retail
Federation, https://nrf.com/research-insights/retails-impact/minnesota (last visited Aug. 8,
2026). Additionally, small businesses, which would also be harmed, account for the
overwhelming majority of Minnesota businesses and employ a substantial portion of the
state’s workforce. See U.S. Small Bus. Admin., Minnesota Small Business Profile (2025)
(99.5% of Minnesota businesses are small businesses and 45.8% of Minnesota employees
are employed by small businesses). Digital marketplaces and fulfillment providers help
many of them reach customers and compete outside their local markets. See Amazon
Supply Chain Services: Another Tool to Help Small Businesses Accelerate Growth, Small
Bus. & Entrep. Council (May 19, 2026), https://sbecouncil.org/2026/05/19/amazon-
supply-chain-services-another-tool-to-help-small-businesses-accelerate-growth-2/;
Amazon Selling Partners, Minnesota (Apr. 2026) (reporting average annual sales of
$435,000 for independent sellers in Minnesota). A ruling that prevents the growth of third-
party fulfillment services in Minnesota or increases their costs would harm the retailers and
the small Minnesota businesses that rely on them.

IV.  EXPANSION WOULD CREATE SUBSTANTIAL UNCERTAINTY AND
ADMINISTRABILITY CHALLENGES

Berkley’s proposed expansion of strict liability would also replace a clear rule with
unpredictable, ad-hoc decision making. The current rule, which focuses on title transfer,
is predictable and easy to administer. By contrast, Berkley’s proposed expansion would

force courts to determine, on an ad-hoc basis, what combinations of services constitute
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fulfillment. See McMillian, 625 S.W.3d at 108—09, 11 (using title transfer as a limiting
principle and warning that broader “distributing” concepts provide little guidance for
distinguishing sellers from mail carriers, delivery services, and other facilitators). This is
especially important because, as noted above, while Berkley focuses exclusively on
Amazon and the ways it claims Amazon is like a seller, the certified question is broader:
Under Minnesota law, if an e-commerce company allows an unrelated party

to sell a defective product through its website and provides order fulfillment
services for the sale, is it strictly liable for any harm caused by the defect?

Berkley Reg’l Ins. Co. v. Amazon.com, Inc., No. 24-2159 (8th Cir. May 4, 2026), slip op.
at 7. Numerous other constituencies could inadvertently be harmed by the uncertainty,
litigation, and potential liability Berkley’s proposed expansion of strict liability would
cause. The Court should not upend decades of this clarity relied upon by businesses in

Minnesota. !°

10 The MAJ’s repeated references to Retail Industry Leaders Association (“RILA™)
statements about counterfeit goods are perplexing as RILA is not a party to this action; in
any event, they are irrelevant and undermine Berkley’s position. Those statements (MAJ
Br. at 23-25) concern the sale of counterfeit goods, not strict products liability. They do
not indicate that the RILA believes Amazon (or other fulfillers) should be subject to strict
liability for products they did not sell. But they also highlight two important issues. First,
this case is not just about Amazon. Rather, as explained above, the scope of strict liability
will impact numerous constituencies, including potential fulfillment providers, retailers
providing marketplaces and fulfillment services for third parties, and customers in
Minnesota and elsewhere. Second, as the MAJ acknowledges (MAJ Br. at 26), Congress
addressed the sale of counterfeit products by enacting the INFORM Consumers Act, again
demonstrating that the Legislature is in the best position to balance competing interests in
this context and the Court should defer to the Legislature.
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CONCLUSION

For the foregoing reasons, the Court should hold that businesses operating online
marketplaces and providing fulfillment services are not subject to strict liability under

Minnesota law.
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BAKER & HOSTETLER LLP

Dated: August 12, 2026 /s/ Danyll W. Foix
Danyll W. Foix (#0285390)
45 Rockefeller Plaza
New York, NY 10111-0100
Telephone: (212) 220-9178
Fax: (212) 589-4201
dfoix@bakerlaw.com

Counsel for the Retail Litigation Center
and the Minnesota Retailers Association,
Amici Curiae

16



Certification of Compliance

I hereby certify that this Brief of Amici Curiae Retail Litigation Center and the
Minnesota Retailers Association conforms to the requirements of the applicable rules, it is
produced with 13-point font, and the length of this document is 4,085 words. This

document was prepared using Microsoft Word for Windows 365 Version 2603.

Dated: August 12. 2026 /s/ Danyll W. Foix
Danyll W. Foix

17



	I. MINNESOTA LIMITS STRICT LIABILITY TO ACTUAL MANUFACTURERS, SELLERS, AND DISTRIBUTORS
	a. Under Established Minnesota Jurisprudence, Fulfillers Are Not Subject To Strict Liability
	b. The Court Should Reject Berkley’s Integral Part Theory

	II. THE COURT SHOULD DEFER TO THE LEGISLATURE
	III. EXPANDING STRICT LIABILITY WOULD IMPOSE SIGNIFICANT ECONOMIC COSTS ON CONSUMERS AND RETAILERS WITHOUT CORRESPONDING BENEFITS
	a. Expanding Strict Liability Would Increase Costs and Reduce Options
	b. Berkley’s “risk bearing economic theory” Does Not Support Its Proposed Expansion
	c. The Harm Would Be Disproportionately Borne by Rural Minnesotans
	d. Expanding the Scope of Strict Liability Would Harm Retailers and Other Businesses

	IV. EXPANSION WOULD CREATE SUBSTANTIAL UNCERTAINTY AND ADMINISTRABILITY CHALLENGES



